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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON AT EUGENE 

ADVANCED ARMAMENT 
CORPORATION, 
 
                                  Plaintiff, 
 
      v. 
 
 
IAN HALE GARNER, an individual, 
 
                                     Defendant. 

Case No. 08-CV-6142-TC 
 
 
PLAINTIFF’S MOTION FOR LEAVE TO 
FILE UNDER SEAL DECLARATION IN 
SUPPORT OF PLAINTIFF’S 
OPPOSITION TO MOTION TO STRIKE

 

  
 

Local Rule 7.1 Certification 

 Counsel for Plaintiff Advanced Armament Corporation (“Plaintiff”) conferred with 

defense counsel regarding this motion.  Defense counsel objects to this motion. 

MOTION TO FILE AFFIDAVIT UNDER SEAL  

Pursuant to Local Rule 3.9, Plaintiff moves for leave to file under seal the declaration of 

Kevin Brittingham in Support of Opposition to Motion to Strike and the exhibits attached thereto 

on the grounds that the declaration and exhibits contain confidential business information and 
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trade secrets.  This motion is accompanied by Plaintiff’s Memorandum in Support and the 

Declaration of Kvein Brittingham in support of this motion, both of which are filed herewith. 

DATED this 25th day of June 2008. 

LANDYE BENNETT BLUMSTEIN LLP 

By: /s/ Jennifer L. Gates     
Michael R. Seidl, OSB No. 833190 
Jennifer L. Gates, OSB No. 050578 
Counsel for Plaintiff Advanced Armament Corporation 
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lN TTJE UNITED STATES DISTRICT COTJRT 

FOR TI[-.IE DISTRICT OF OREGON AT EUGENE 

ADVANCED ARMAMENT 
CORPORATION, 

TAN HALE GARNER, an indi.vidual, 

Case No. 08-CV-6142-TC 

DECLARATION OF KEVIN 
BRTTTJNGITAM TN SUPPORT QP 

PLAINTIFF'S MOTION FOR LEAVE TO 
FILE UNDER SEAL 

I, Kevin Brittisgl~a~n, do llelsby declare: 

I .  T a111 the Psesiclent md C11ief Executive Officer of Plainl.jff Advatlced Arrnamcnt 

Coq3oratio1-i ("'AAC"). Tbe staterne~its herein we made based on my personal knowledge. 

2. The in formation contai~ied in and doculn eiits attached to thc Decl asation omI' Kevin 

Brittingl~am in Support of Plah~tifPs Opposition to Motion to Strike inclu.des requests for 

quotatiot~s (RFQs), purcl~ase orders, acknowledgments, and shipping and delively infon.natioii 

relating to AAC's business relationsl~ip with Fabrique Nationale de T-Terstnl. ("FN') to supply 

prod~icts for use ill the SCAR Progrhtii, a program of the Unitcd States military for productjorr o f  

a rifle 'kuow~ as the SOX; [Special Operations Forces] Combai Assault Rifle ("SCAR"). 

3. T11e i~ifol~natiot~ contained in and documents atlacl~sd .to the declaration axc not 

lcnown to t l~e public, atid are 1c110wt-1 01i1y to MAC, PN aud specific lin~ited ~nilitnry entities. 
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4. AAC is b o ~ u ~ d  by terns o r  the RFQs aiid purchase orders that proliibit pu~blic 

release of any Zcincl of the documents t2~ernselvcs and any subject n~atter contained therein. AAC 

also is bound by 11011-disclosure agreements with FN that proliibit tlie releasc or disclosure of 

infotriiation related to the SCAR Program and thc products Plaintiff i s  plioducing. FN rcquircd 

AAC to enter these 11011-disclosure agreements in order for RhC to becollie a su~pplier, These 

agreements forbid disclosure of such information to ally person 01. entity with tlie exception o f  

the IJnited States governinetil, eri~ployees who "need to kno\v'' and, in certairi circ~unstances, 

when responding to a subpoena. 

5.  AAC has tiever breached the confidentiality provisions and non-disclosure 

agreenr~ents and has never c1iscussec1 details of the SCAR Program, AAC's products or FN's 

prod~~cts related thereto with. third parties or in a public f011-1111, otlier than to state gellerally the 

,fact t11a.i AAC is delivering products for t l~e  SCAR Program in marketing aiicl in responding to 

Dcfcndailt Gamer's de'faiiiatory statements. 

6. AAC treats the in~for~natox containecl in slid. docmnen.ts attached to the 

deciarntion at issue as highly confidential giver1 its business ancl military sensitivity. AACI does 

not discIosc or n~ake it available to the putAic, AAC's 0 t h  govenzlllental customers or clealers 

selling other AAC pxqoducts. 

7. Even witl?i~i the company, AAC limits Ij le availability of the iiil'orrttation and 

docm~~ents - only those employees wllo have a need to b o w  have access to it, \.Vhicli at tl~is tiiiie 

is limited to tlxce people. AAC also lirls heid a rnceting to il~s~tl'e all of its employees (iioi just 

tlie tllree Zlial are allowed access) und,crstand the sensitive aatwc of this iniformation and their 

duty not to disclose it or at~ythilig relating to AAC's i ~ ~ v o l v e i ~ i e ~ ~ t  in the SCAR program, 

8. T11e inforn~ation coi~tajned in and documeiits attacl~ed to tlze cleclaration include 

AAC trade secrets, in particular its production capacity and pricing. Tf tliis infonl~ation were 

disclosed, it would provide an  iti if air advantage to AAC's coiiipetitors, as this is Ilie type of 

info~~nation cot~sidered when bidding against other manufacturers, 

9. AAC also maintains the confidentiality of the insonnation contained in and 
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documents attached to the declaration due to its sensitivity to Uniled States military conccrns 

regarding disclosures about Ilie type. specjllcations, quantities md timing of the produci being 

ordered. 

I declare l11e ,Foregoing to be tnle and accurate under penalty of perjury. 

DATED tl.ris 24tli day of Jume 2008. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON AT EUGENE 

ADVANCED ARMAMENT 
CORPORATION, 
 
                                  Plaintiff, 
 
      v. 
 
 
IAN HALE GARNER, an individual, 
 
                                     Defendant. 

Case No. 08-CV-6142-TC 
 
 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION FOR LEAVE TO 
FILE UNDER SEAL DECLARATION IN 
SUPPORT OF PLAINTIFF’S 
OPPOSITION TO MOTION TO STRIKE

 
  

 

I. Introduction 

Plaintiff Advanced Armament Corporation filed this motion to stop the trade defamation 

in which Defendant Garner insisted on engaging over the internet.  Now, in order to defeat 

Defendant Garner’s motion to strike and show that his statements are false and defamatory, 

Plaintiff must present evidence that reveals confidential business information and trade secrets.  

If this information is revealed publicly, Plaintiff risks not only additional damage to its business 

beyond that caused by Defendant Garner’s statements, but also breach of contract actions by its 

customer for disclosing information Plaintiff is contractually obligated to keep secret.  Plaintiff 
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therefore seeks leave to file under seal the Declaration of Kevin Brittingham in Support of 

Opposition to Motion to Strike and the exhibits attached thereto on the grounds that it contains 

confidential business information and trade secrets. 

II. ARGUMENT 

The Brittingham declaration supports Plaintiff’s Opposition to Defendant’s Motion to 

Strike pursuant to Oregon’s Anti-SLAPP statute, ORS 31.150.  Under ORS 31.150, Plaintiff is 

required to present substantial evidence of a prima facie case of defamation by Defendant 

Garner.  One of the elements of a prima facie case is the falsity of the defamatory statements at 

issue.  The Brittingham declaration sets forth facts and documentary evidence that establish the 

falsity of Defendant Garner’s statements regarding AAC’s business relationship with its 

customer Fabrique Nationale de Herstal (“FN”) with respect to the SCAR Program, a program of 

the United States military for production of a rifle known as the SOF [Special Operations Forces] 

Combat Assault Rifle (“SCAR”). 

The Brittingham declaration includes information regarding the purchase and sale of 

specific parts used to manufacture the rifle, including the type and quantity of those parts, the 

dates on which they have been ordered and delivered, and their cost.  The documents include 

requests for quotations (RFQs), purchase orders, acknowledgements, and shipping and delivery 

information.  See Declaration of Kevin Brittingham in Support of Motion for Leave to File 

Under Seal, ¶ 2.  It also includes information regarding Plaintiff’s production capacity and 

product pricing – trade secrets in Plaintiff’s industry.  Id. at ¶ 8; see, e.g., ORS 192.501 

(recognizing production data as a trade secret). 

Plaintiff is bound by terms of these RFQs and purchase orders that prohibit public release 

of any kind of the documents themselves and any subject matter contained therein.  Id. at ¶ 4.  

Plaintiff also is bound by non-disclosure agreements with FN that prohibit the release or 

disclosure of information related to the SCAR Program and the products Plaintiff is producing.  
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Id.   Plaintiff has honored these confidentiality provisions and non-disclosure agreements.  Id. at 

¶ 5.  Plaintiff also maintains the confidentiality of the information and documents due to its 

sensitivity to United States military concerns regarding disclosures about the type, specifications, 

quantities and timing of the product being ordered.  Id. at ¶ 9.  

In practice, Plaintiff treats the information and documents at issue as highly confidential 

given their business and military sensitivity.  Id. at ¶ 6.  They are not disclosed or made available 

to the public, AAC’s other governmental customers or dealers selling other AAC products.  Id.  

Additionally, AAC has taken steps to insure this information remains confidential, including 

limiting the availability of this information – only those employees who have a need to know 

have access to it (currently only three people) – and holding a meeting to insure all of its 

employees understand the sensitive nature of this information and their duty not to disclose it.  

Id. at ¶ 7. 

Good cause and compelling reasons exist for filing the Brittingham declaration and 

exhibits thereto under seal.  If Plaintiff is forced to breach contracts and reveal trade secrets in 

order to combat the trade defamation at issue in this case, it effectively will be deprived of a 

remedy.  Given Defendant Garner’s statements at issue here and willingness to post them on the 

internet, Plaintiff has every reason to suspect that the information it provides to defeat 

Defendant’s motion will find its way to Plaintiff’s competitors.  The information at issue would 

give Plaintiff’s competitors an unfair advantage, as it is the type of information considered when 

bidding against other manufacturers.  See Declaration of Kevin Brittingham in Support of 

Motion for Leave to File Under Seal, ¶ 8.   

The filing of the declaration under seal will not prevent the public from understanding the 

judicial process, as the parties’ arguments and positions will be made clear from the briefing, all 

of which will be publicly available.  See Hagestad v. Tragesser, 49 F.3d 1430, 1434 (9th Cir. 

1995) (“The factors relevant to a determination of whether the strong presumption of access is 
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overcome include the ‘public interest in understanding the judicial process and whether 

disclosure of the material could result in improper use of the material for scandalous or libelous 

purposes or infringement upon trade secrets.’ After taking all relevant factors into consideration, 

the district court must base its decision on a compelling reason and articulate the factual basis for 

its ruling, without relying on hypothesis or conjecture.”) (internal citations omitted); Kamakana 

v. City and County of Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006) (recognizing that the 

public’s interest in disclosure is outweighed when “court files might have become a vehicle for 

improper purposes,” such as the use of records to gratify private spite, promote public scandal, 

circulate libelous statements, or release trade secrets.”).  Moreover, by excluding from this 

request for leave to file under seal Plaintiff’s briefing in response to the Motion to Strike, and 

seeking to file under seal only the Brittingham declaration in support, Plaintiff has narrowed as 

much as possible the information that will be shielded from public view.1 

///// 

 

 

 

 

 

 

 

 

 

                                                 
1  Although most of the statements in the Brittingham declaration contain confidential 

information, not every statement in the Brittingham declaration discloses such information.  Local Rule 
3.9(a), however, prohibits sealing portions of a document and requires that the entire document be sealed.  
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III. CONCLUSION 

If Plaintiff is not allowed to file the Brittingham declaration under seal, it will be forced 

to choose between on the one hand, not filing the necessary declaration and forgoing any right to 

stop the defamation at issue in this case and recover damages related thereto, and on the other, 

filing but breaching its agreements with a primary customer, potentially losing that customer, 

and disclosing its trade secrets.  For the reasons articulated herein, Plaintiff respectfully requests 

that the Court grant its Motion for Leave to File Under Seal the Declaration of Kevin 

Brittingham in Support of Opposition to Motion to Strike. 

 

DATED this 25th day of June 2008. 

LANDYE BENNETT BLUMSTEIN LLP 

By: /s/  Jennifer L. Gates      
Michael R. Seidl, OSB No. 833190 
Jennifer L. Gates, OSB No. 050578 
Counsel for Plaintiff Advanced Armament Corporation 

 

                                                                                                 

Plaintiff has therefore not sought leave to file a redacted version of the declaration while sealing the 
confidential portions of the document. 


